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Philosophy and Phenomenological Research
Vol. 1, Supplement, Fall 1990

Equality of What: Welfare,
Resources, or Capabilities?’

NORMAN DANIELS
Tufts University

1. THE TARGET OF EGALITARIAN CONCERNS

Many of us have egalitarian concerns. To some extent, that is, at some
cost, we prefer a world in which goods — powers, liberties, opportunities,
wealth, health — are more equally distributed to one in which they are
not. At least to some extent, we are willing to forego delivering a greater
benefit to someone who is already better off in order to deliver a lesser
benefit to someone who is worse off. Whether we are strictly concerned
with equality or merely with giving priority to the claims of those who are
worse off, we face the question, What is the ultimate target of our egalitar-
ian concerns?”

Three apparently distinct targets have been proposed as answers to this
question. First, when we urge specific egalitarian reforms, we are really
trying to make people equally happy or satisfied, or at least to guarantee
them equal opportunity for such welfare. This is the claim made by
Richard Arneson and (with qualifications) by G. A. Cohen.’ Rejecting
welfare-based targets, others say the target of our egalitarian concerns is
assuring people greater equality in the resources needed to pursue their
ends. Ronald Dworkin argues in this vein,* and John Rawls’ Difference

' Thave benefited greatly from discussions with Joshua Cohen and John Rawls in prepar-
ing this paper.

Derek Parfit has argued persuasively (unpublished ms.) that a concern for equality and a
concern for giving priority to the worst off are not the same. For my purposes here I count
them both as egalitarian concerns, since the distinction is not important to the debate
about their target.

Cohen is interested in “advantage,” a broader notion than mere welfare, but advantage
includes welfare. Cf. G. A. Cohen, “On the Currency of Egalitarian Justice,” Ethics 99
(July 1989): 906-44; Richard J. Arneson, “Equality and Equal Opportunity for Wel-
fare,” Philosophical Studies 54 (1988): 79-95.

Ronald Dworkin, “What is Equality? Part 1: Equality of Welfare,” Philosophy and Pub-
lic Affairs 10 (Summer 1981): 185-246; “What is Equality? Part 2: Equality of
Resources,” Philosophy and Public Affairs 1o (Fall 1981): 283-345.
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Principle gives priority to those who are worse off according to an index
of primary social goods.’ A third view is that the target of our egalitarian
concerns is the positive freedom or capability of people to do or be what
they choose. Amartya Sen rejects both welfare and resource based
accounts in favor of this target.’

In what follows, I will not attempt to resolve this dispute about the ulti-
mate target of our egalitarian concerns. For one thing, I am not sure that
the task of a theory of justice involves answering this question about the
ultimate target of our egalitarian concerns in the way in which it is posed
here. Our egalitarian concerns might, for example, have different targets
in different contexts. Though Arneson, Cohen, Dworkin, and Sen seem
committed to some version of the encompassing question about targets, it
is not clear to me that Rawls is, even though his arguments for primary
goods and against welfare-based claims about well-being began the dis-
pute. Rawls may not believe there is a unified target of egalitarian con-
cerns because our interests in equality or equal treatment may differ for
purposes of political philosophy and in other moral contexts, e.g., in a
family or other private association (see Section 4 below). Nevertheless, I
want to explore some issues raised by the dispute, and I want to do so by
examining some recent criticisms of a central feature of Rawls’ theory of
justice as fairness, namely, his claim that an index of primary social goods
is the appropriate measure of relative well-being for purposes of political
philosophy. This approach fits well with the history of the debate about
targets, for it was Rawls’ criticisms of welfare-based measures of well-be-
ing and introduction of the primary social goods that began the dispute.

I am interested in criticisms of the primary goods (and Rawls’ use of
them) that come from two different directions, in the sense that they are
defenses of distinct targets. Each says that the primary goods are inflexible
or insensitive to some kind of variability in people. This variability keeps
people from converting primary goods with equal efficiency into what is
of ultimate moral concern. As a result, the primary goods inadequately

5 John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1971); “Social
Unity and the Primary Goods,” in Amartya Sen and Bernard Williams, eds., Utilitarian-
ism and Beyond (Cambridge: Cambridge University Press, 1982), pp. 159-86; “The Pri-
ority of Right and Ideas of the Good,” Philosophy and Public Affairs 17 (Fall 1988):
251-76.

Amartya Sen, “Equality of What?” in S. McMurrin, ed., Tanner Lectures on Human
Values, Vol. 1 (Cambridge: Cambridge University Press, 1980), reprinted in Sen, Choice,
Welfare, and Measurement (Cambridge: MIT Press, 1982), pp. 353-69; “Well-being,
Agency and Freedom: The Dewey Lectures 1984,” Journal of Philosophy 82 (April
1985): 169-220; Commodities and Capabilities (Amsterdam: North-Holland, 1985);
“Justice: Means Versus Freedoms,” Philosophy and Public Affairs 19 (Spring 1990):
III-2I.
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capture the force of our egalitarian concerns, leading us to treat people
similarly when a relevant inequality still exists among them.

One line of criticism of the primary social goods is that they fail to cap-
ture a fundamental moral intuition that underlies our concerns about
equality (that is, about permissible inequalities). The intuition is that
whenever we are made worse off through no fault of our own, or as the
result of nothing that we could control, then we have a legitimate initial
claim on others for assistance or compensation for our misfortune. Rawls’
use of primary goods keeps us from responding to certain ways in which
individuals with the same primary goods may be made worse off with
regard to their opportunity for welfare through no fault of their own, and
so his principles of justice will not be responsive to this central egalitarian
intuition. Arneson and Cohen, in developing this line of criticism, further
argue that the underlying intuition is one that Rawls himself appeals to
elsewhere in his theory.”

The other line of criticism is that individuals vary in their ability to con-
vert primary goods into what is really important to them, namely, the
freedom or capability to do or to be (to function as) what they choose.
This variability in the ability of people to convert primary goods into
capabilities suggests that the primary goods are “inflexible” and ulti-
mately miss what is of fundamental moral concern, namely, greater equal-
ity of capabilities. Sen, who develops this line of criticism, suggests there is
an element of “fetishism” in Rawls’ use of primary goods.® What is of
ultimate concern here is not the primary goods, but capabilities, which are
the result of a “relationship between persons and goods.”® Though wel-
fare-based accounts are mistaken about what is of ultimate concern (Sen
agrees with Rawls in rejecting them), at least they, like Sen’s capabilities,
avoid fetishism.

I shall argue that neither of these lines of criticism shows us that a
theory of justice using primary social goods misses the target of our egali-
tarian concerns, at least for purposes of the just design of basic social insti-
tutions. To be sure, judging the well-being of representative individuals by
reference to an index of primary goods is a very abstract measure of well-
being. Rawls intends it only to capture the well-being of people insofar as
they are thought of as citizens who share an interest in cooperation for
mutual advantage in a well-ordered, pluralist society, who function nor-
mally over a complete life, and who are “free” and “equal.” They are free

7 Cf. Arneson,“Primary Goods Reconsidered” (unpublished ms., 1988, forthcoming
Nous).

¥ Sen, “Equality of What?” p. 363.

® Sen, “Equality of What?” p. 366.
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and equal in the specific sense that they have two basic moral powers, the
power to form and revise a conception of the good and the capacity for a
sense of justice.”® The primary goods thus meet the needs and interests of
citizens, conceived in this abstract and idealized way. Nevertheless, this
does not make them “fetishist” and “inflexible,” as Sen argues, and I sug-
gest in the next section how we can appropriately flesh out the primary
goods so that the principles of justice avoid these criticisms. In the third
section, I argue that accounts that focus on “equal opportunity for wel-
fare (or advantage)” run afoul of Rawls’ insistence that individual con-
ceptions of the good are incommensurable, that is, with the fact of plural-
ism. I also respond to Arneson’s and Cohen’s arguments that the primary
goods are inflexible because they force us to ignore the legitimate com-
plaints of people who are worse off than others because some of their pref-
erences or values, which they have through no fault of their own, put them
at a disadvantage.

Though I believe I can defend the primary goods against these criti-
cisms about inflexibility, a deeper issue about justification remains. These
criticisms arise from a basic disagreement between Rawls and his critics
about the domain of justice and the relevance of comprehensive moral
views to the construction of a political conception of justice, one that is
not a compromise with what justice ideally requires. [ comment briefly on
this issue in the last section.

2. CAPABILITIES AND THE INFLEXIBILITY OF PRIMARY
GOODS

Sen’s central objection to the primary goods builds on a criticism origi-
nally made by Arrow, who noted that people who were ill or disabled
might be worse off than others despite enjoying the same index of primary
social goods.”* More generally, people vary in their ability to convert pri-
mary goods into well-being. As a result, if we take the primary goods as
the appropriate measure of well-being for purposes of justice, we may
treat people unfairly. There are really two, related claims here."* First,
the variability among persons implies that the primary goods are an
inflexible measure of well-being, ignoring variations that matter. Second,

' The derivation of a workable list of the primary goods from these basic political notions
lying at the heart of liberalism represents a shift from their derivation in A Theory of Jus-
tice. Cf. Rawls, “Social Unity,” p. 165 n. 5 and “The Priority of Right,” p. 259 n. 10.
Kenneth Arrow, “Some Ordinalist-Utilitarian Notes on Rawls’s Theory of Justice,”
Journal of Philosophy 70 (1973): 253f.

Rawls divides the argument in a similar way, and there is considerable agreement
between his response to it and mine; cf. “Justice as Fairness: A Briefer Restatement”
(unpublished ms., 1989), p. 118f.

It
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this inflexibility should count as strong evidence that the primary goods
are the wrong quality space in which to work: we are not ultimately con-
cerned with goods — primary or not — but with what people, given their
variability, can do and be with those goods (thus Sen’s charge of fetis-
hism). I will first respond to the charge about variability and inflexibility;
then it may be possible to address the claim that justice is concerned with
capabilities.

One source of variability in the conversion of primary goods into well-
being is that introduced by the different conceptions of the good, includ-
ing different preferences and values, held by individuals. How satisfied
people are with their lot in life — how much welfare they have, as judged
by utilitarian and other welfarist theories — will depend not only on the
primary goods available to them, but on their preferences.” Some people
will be inefficient converters of primary goods into welfare because their
conceptions of the good make them hard to satisfy. For example, if some-
one has expensive tastes, e.g., for expensive wines, and is unhappy
because she cannot be satisfied on her share of primary goods, then our
egalitarian concerns do not seem to pull us in the direction of thinking she
has a legitimate claim on us because we have not adequately provided for
her welfare. Indeed, we resist what seems like “hijacking” by expensive
tastes. Sen agrees with Rawls that it is an advantage of the primary goods
that they ignore this source of variability, because, like Rawls, he rejects
welfare as an appropriate measure of well-being or relative advantage for
purposes of justice. (I return to these matters in the next section where I
discuss the retreat from “equality of welfare” to “equal opportunity for
welfare” in the face of these anti-hijacking sentiments.)

What does trouble Sen is the other kind of variability that also bothered
Arrow: some individuals are inefficient converters of primary goods into
relative advantage or well-being because they are ill or handicapped. Simi-
larly, there may be variability in the nutritional needs of individuals —
e.g., between those with low or high metabolic rates, or between pregnant
women and others. In contexts of serious poverty, these nutritional differ-
ences would lead to significant differences in relative advantage. A theory
that judges the well-being of individuals by an index of primary social
goods ignores this variability. Sen remarks that the “Charybdis of overri-
gidity threatens us as much as the Scylla of subjectivist variability, and we
must not lose sight of the important personal parameters in developing an
approach to well-being.”** To some extent, Rawls invites Sen’s criticism,

' Cf. Arrow, “Ordinalist-utilitarian Notes,” p. 253 f; see Dworkin’s excellent discussion of
these issues in “Equality of Welfare,” p. 228ff.
* Sen, “Well-being, Agency and Freedom,” p. 196.
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since he explicitly sets aside and ignores the variability among individuals
that is introduced by disease and disability.”® Rawls’ view is that, if we
can solve the problem of justice for the idealized case that ignores this
variability, then maybe we can extend the solution to more complex cases.
I shall suggest shortly that Rawls’ best response to Sen lies in such an
extension of the basic theory; but I am getting ahead of myself.

Sen’s own account of relative advantage or well-being concentrates on
the concept of “functioning.” How well off we are depends on what we
can do and be, that is on how we function. For example, “doings” and
“beings” include “activities (like eating or reading or seeing), or states of
existence or being, e.g., being well nourished, being free from malaria, not
being ashamed by the poverty of one’s clothing or shoes.”** Sen suggests
that we represent “the focal features of a person’s living” by an n-tuple of
different types of functionings; each component of the n-tuple reflects the
extent of the achievement of a particular functioning. The n-tuple is thus
not just an array of kinds of functionings, but it includes a measure of the
level of achievement of each functioning in the array. Sen suggests that a
person’s capability can be represented by the set of n-tuples of function-
ings from which the person can choose any one n-tuple. In this way, the
“capability set” stands “for the actual freedom of choice a person has over
alternative lives that he or she can lead.”"”’

Given the same index of primary goods, a handicapped or ill individual
may not enjoy the same capability set or freedom of choice as someone
who is normal. I believe the attraction of Sen’s criticism comes from this
central set of examples. The example of nutritional differences seems
problematic only if we assume that an assignment of primary goods will
not allow individuals to accommodate, without undue sacrifice, their dif-
ferences in metabolic needs. In many parts of the world this assumption
does fail, because people lose entitlements to food and not simply because
of natural shortages of resources, as Sen persuasively argues.”® Still, I
think that an acceptable extension of Rawls’ theory to handle the cases of

'S Rawls says, “Itis best to make an initial concession in the case of special health and medi-
cal needs. I put this difficult problem aside in this paper and assume that all citizens have
physical and psychological capacities within a certain normal range. I do this because the
first problem of justice concerns the relations between citizens who are normally active
and fully cooperating members of society over a complete life,” “Social Unity,” p. 168.
He appears to endorse my approach to extending his theory to health care needs in
“Justice as Fairness: A Briefer Restatement,” p. r22ff.

Sen, “Well-being, Agency and Freedom,” p. 197.

7 Sen, “Justice: Means versus Freedoms,” pp. 113-14.

Sen, Poverty and Famines: An Essay on Entitlement and Deprivation (Oxford: Clar-
endon Press, 1981).
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disease and disability can be further extended to accommodate the prob-
lem of nutritional differences, though I will say nothing further about
nutrition here.

Before turning to the examples of disease and disability, it is worth not-
ing that Sen says little, at least in the context of this line of criticism of
Rawls, about another important kind of individual variability, namely,
variability in the natural bases for talents and skills. Someone who is natu-
rally manually dextrous can convert a given level of primary goods into a
larger or better capability set than someone who is not (and is in all other
ways the same). It is not clear what Sen wants to do about this source of
inequality in capability sets or freedoms. It is not obvious that any simple
adjustment to resources can eliminate this source of inequality in capabili-
ties. My guess is that Sen would probably try to mitigate the effects of this
inequality in some way, acknowledging that he cannot eliminate it. But
that is just what Rawls does.

Rawls is, of course, explicitly concerned with this source of variability.
The Difference Principle acts to mitigate but not to eliminate (which may
be impossible) the effects on those with the worst talents and skills by
ensuring that inequalities tend to work maximally to their advantage.
Rawls’ approach is to let the variability that results from the distribution
of talents and skills work to everyone’s advantage — that is what the
“democratic equality” interpretation of the Second Principle involves.
The pursuit of fair equality of opportunity does not require leveling all dif-
ferences in talents or skills, though we are required to mitigate the effects
of this inequality. In judging a theory of justice, then, this form of
inflexibility of the primary goods does not seem a fatal obstacle. Flexibil-
ity can be found elsewhere."”

Let us return to the central examples of inflexibility, namely, the prob-
lems raised by disease and disability. Sen is suggesting that the primary
goods leave us incapable of responding to the health care needs of those
with disease and disability, especially since Rawls has assumed these con-
ditions away in order to arrive at a core theory for “fully functioning” citi-
zens. I want to show that a plausible extension of Rawls’ theory can
accommodate, with appropriate flexibility, concerns about disease and
disability; I draw on my earlier work on justice and health care needs.*

" Sen may believe that producing flexibility in these ways means the theory is responding in
an ad hoc manner to what it should have recognized as fundamental from the beginning,
namely, variations in capability. It is far from clear, however, that we do or should
respond to all variations in capability in the same way or with the same moral
justification. I return to this issue briefly in the last section.

** Daniels, “Health Care Needs and Distributive Justice,” Philosophy and Public Affairs
10 (1981): 146-79; Just Health Care (Cambridge: Cambridge University Press, 1985);
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I begin with a narrow, if not uncontroversial, “biomedical” model: the
basic idea is that health is the absence of disease, and diseases (I include
deformities and disabilities that result from trauma) are deviations from
the normal functional organization of a typical member of a spe-
cies.”" The task of characterizing this natural functional organization
falls to the biomedical sciences. The concept of disease that results is not
merely a statistical notion; rather, it draws on a theoretical account of the
design of the organism. In the case of people, we require an account of the
species-typical functional organization that permits us to pursue biologi-
cal goals as social animals: our various cognitive and emotional functions
must be included. Similarly, we must include mental disease and health
into the picture, even though we have a less well-developed theory of spe-
cies-typical mental functions. This biomedical model has controversial
features that I ignore here.” By appealing to it, however, I can draw a
fairly sharp line between uses of health-care services to prevent and treat
diseases — that is, uses that keep people functioning normally — and uses
that meet other individual or social goals. Though I use a rather narrow
model of disease and health, at least by comparison to some fashionable
views, health-care needs emerge as a broad and diverse set. Health care
needs will be those things we need in order to maintain, restore, or provide
functional equivalents (where possible) to normal species function. They
include (1) adequate nutrition and shelter; (2) sanitary, safe, unpolluted
living and working conditions; (3) exercise, rest, and some other features
of life-style; (4) preventive, curative, and rehabilitative personal medical
services; and (5) non-medical personal and social support services. The
task of extending Rawls’ theory seems difficult in part because it is hard to
see how to fit provision of these diverse and extensive needs within the
“inflexible” framework of the principles and the primary goods.

I want to emphasize a relationship between normal functioning and
opportunity, one of the primary social goods. Impairments of normal spe-
cies functioning reduce the range of opportunity open to the individual in
which he may construct his ‘plan of life’ or conception of the good. Life
plans for which we are otherwise suited are rendered unreasonable by
impairments of normal functioning. Consequently, if persons have a fun-
damental interest in preserving the opportunity to revise their conceptions
of the good through time, then they will have a pressing interest in main-

and Am [ My Parents’ Keeper? An Essay On Justice Between the Young and the
Old (New York: Oxford University Press, 1988).

*' My account draws on work by Christopher Boorse; cf. Christopher Boorse, “On the Dis-
tinction Between Disease and Iliness,” Philosophy and Public Affairs 5 (1976): 49-68,
and “Health as a Theoretical Concept,” Philosophy of Science 44 (December 1977):
542-73.

** See Daniels, Just Health Care, pp. 29ff for further discussion.
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taining normal species functioning by establishing institutions, such as
health-care systems, which do just that.

This point can be made more precise. The normal opportunity range
for a given society is the array of life plans reasonable persons in it are
likely to construct for themselves. The normal range is thus dependent on
key features of the society — its stage of historical development, its level of
material wealth and technological development, and even important cul-
tural facts about it. This is one way in which the notion of normal oppor-
tunity range is socially relative. Facts about social organization, including
the conception of justice regulating its basic institutions, will also deter-
mine how that total normal range is distributed in the population. Never-
theless, normal species-functioning provides us with one clear parameter
affecting the share of the normal range open to a given individual. It is this
parameter which the distribution of health care affects.

The share of the normal range open to an individual is also determined
in a fundamental way by bis talents and skills. Fair equality of oppor-
tunity does not require that opportunity be equal for all persons. It
requires only that it be equal for persons with similar skills and talents.
Thus individual shares of the normal range will not in general be equal,
even when they are fair to individuals. As I noted earlier, within justice as
fairness, unequal chances of success which derive from unequal talents
may be compensated for in other ways, by the constraints on inequality
imposed by the Difference Principle. What is important here, however, is
that impairment of normal functioning through disease and disability
restricts an individual’s opportunity relative to that portion of the normal
range his skills and talents would have made available to him were he
healthy.” If an individual’s fair share of the normal range is the array of
life plans he may reasonably choose, given his talents and skills, then dis-
ease and disability shrinks his share from what is fair. Thus restoring nor-
mal functioning through health care has a particular and limited effect on
an individual’s share of the normal range. It lets him enjoy that portion of
the range to which his full array of talents and skills would give him
access, assuming that these too are not impaired by special social disad-
vantages (e.g. racism or sexism).

Two points about the normal opportunity range should be empha-
sized. First, some diseases constitute more serious curtailments of oppor-
tunity than others relative to a given range, and the normal range is
defined in a socially relative way. Thus the social importance of a particu-

* This is a hefty counterfactual, but I think of it by analogy to what fair equality of oppor-
tunity requires in the case of compensatory efforts for those whose talents and skills are
misdeveloped, putting them at competitive disadvantage, because of racism or sexism.
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lar disease is a notion that is itself socially relative. Second, the normal
range abstracts from important individual differences in what I will call
effective opportunity. From the perspective of an individual who has a
particular plan of life and who has developed certain skills accordingly,
the effective opportunity range will only be a part of her fair share of the
normal range. For purposes of justice, we ignore the individual assess-
ments of the importance of a given function that derive from particular
conceptions of the good.*

The suggestion that derives from this analysis of the effect of disease
and disability on an individual’s fair share of the normal opportunity
range is that health care systems should be governed by the principle pro-
tecting fair equality of opportunity. In fact, as I have argued elsewhere,”
fair equality of opportunity must be protected over the lifespan of each
individual. Since the impact of disease or disability on opportunity range
may vary at each stage of life, our system must prudently allocate health
care resources by protecting an individual’s fair share of the normal
opportunity range at each stage of life. In this way we arrive at a fair distri-
bution of health care resources between age groups.

It is important to notice that my notion of normal opportunity range is
broader than the primary good of opportunity, as Rawls describes it in his
discussion of the original position. There opportunity is primarily con-
cerned with access to jobs and careers, which are taken to be the central
matters of concern for citizens, construed as free and equal moral agents
possessing certain fundamental moral powers. Does this extension of
Rawls’ theory do violence to the more restrictive notion of primary goods
involved in the discussion of the original position?

I think not. As we move from the original position to the constitutional
and legislative stages of Rawls’ theory, we have available more informa-
tion about the specific conditions in a particular society, and the primary
goods will be fleshed out and extended in various ways. Rawls suggests
that this is true for basic rights and liberties.** Similarly, the primary
goods of income and wealth should not be confused simply with personal
income and private wealth. Providing certain public goods (clean air and
water, which are important health care needs) could be counted as part of
each person’s income or wealth. The same can be done ex ante for the

* We thus avoid “hijacking” by past preferences which themselves define the effective
range. Of course, impact on the effective range may be important in micro-allocation
decisions, including decisions by individuals whether they want to receive certain ser-
vices.

* Daniels, “Am I My Parents’ Keeper?” Midwest Studies in Philosophy 7 (1982): §17-40;
Am [ My Parents’ Keeper?, Chapters 3-4.

* Rawls, “Justice as Fairness: A Briefer Restatement,” p. 122.
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contingent claims each individual can make on necessary medical ser-
vices, even if ex post, the services each person actually gets will depend on
the contingencies of disease and disability. But we should not interpret
these contingent claims on access to medical services as mere supplements
to the income of the least advantaged. Rather, this form of income or
wealth (if that is how we, or economists, count it) — the health care sys-
tem with this design — is necessary if fair equality of opportunity is to be
assured and citizens are to be kept normal, fully-functioning members of
society.””

There are some important similarities and contrasts between the
approach sketched here and Sen’s. Sen’s capability sets, for example,
resemble my notion of an individual’s share of the normal opportunity
range. Sen was silent on the issue of whether capability sets should be
equal despite the distribution of talents and skills, whereas my account
explicitly says shares can be fair even if talents and skills make them
unequal. (The effect of this inequality is mitigated by the Difference Prin-
ciple.) My account also focuses attention on departures from normal
functioning that shrink shares below what is fair.

This is a crucial restriction, and nothing in the structure of Sen’s
account matches this restriction. The effect is to make us concerned only
with certain sources of the inequality of capabilities open to individuals.
What is of urgent moral concern to us is not assuring equality of capability
in some global way, in all of its dimensions, but the more modest goal of
protecting individuals from certain impairments of their capabilities. The
reference to a normal range of functioning is crucial and captures what I
believe underlies our sense of the urgency of meeting health care needs for
disease and disability. We are not, for example, concerned with shortfalls
from some notion of optimal or enhanced capabilities: if I cannot run a
3:50 mile, I do not view myself as handicapped in ways that give rise to
claims on society for assistance or compensation for my lack of optimal
capabilities. Under justice as fairness, the distribution of talents and skills
works to everyone’s advantage through the mitigating effects of the Dif-
ference Principle. We have special claims on others only when our func-
tioning falls short of the normal range (remember, normal is not a statisti-
cal notion). We respond to inequalities in capability sets in different ways,
depending on the source of the inequality. Properly extended, Rawls’
theory captures just the structure of our responses in a plausible way. It is

¥ Cf. Rawls, “Justice as Fairness: A Briefer Restatement,” pp. 122-23; Daniels, Just
Health Care, Chapter 3.
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quite unclear, in contrast, just how Sen wants to work with his notion of
capability sets or freedoms.**

Sen wants to use the claim about the inflexibility of the primary goods
to show that these goods placed us in the wrong space for purposes of jus-
tice. He argues that we should really be concerned with a certain relation-
ship between goods and persons, namely, capabilities, not primary goods
alone. It is now possible to respond to this second claim.

In his recent work, Rawls argues that the primary goods are justified
because they are what citizens need to exercise their fundamental moral
powers as free and equal citizens. These powers include a sense of justice
and the capacity to form and revise a conception of the good. This model
of moral agents, Rawls argues, is a political conception, one central to the
liberal democratic tradition. Viewed in this way, the primary goods are
connected to a space in which we are concerned about capabilities: the
capabilities of citizens functioning normally over the course of their whole
lives.” Understood in this way, the target of egalitarian concerns is more
similar for Sen and Rawls than it appeared from Sen’s criticism of Rawls’
fetishism.

As we relax the assumption that we are concerned only with normally
functioning citizens — as we introduce the variability that troubled Sen —
then we must flesh out the details of the primary goods and the application
of the principles. Flexibility can be appropriately introduced. Neverthe-
less, priority is given to keeping the society as close as possible to the goal
of having normally functioning citizens: that is where the underlying
political conception drives us. Addressing the problem of health care
needs through the primary good of opportunity, that is, through the fair
equality of opportunity clause of the Second Principle, keeps us focused
on the normal range of capabilities.

What is not driving Rawls’ view, however, is some underlying, compre-
hensive moral view: that positive freedom or capability, in all its dimen-
sions, is of concern for purposes of justice. This point is analogous to
Rawls’ insistence that his concern for basic liberties is not the result of
allegiance to some comprehensive moral view about the importance of
autonomy or liberty. Basic liberties as well as fair equality of opportunity

*® Sen does offer a detailed discussion to show that we may arrive at a partial ordering of

objective evaluations of levels of functioning or well-being or advantage (cf. Capability
and Commodities, Chapters §5-7.) What he says little about, however, is what steps jus-
tice obliges us to take in response to differences in capabilities or advantage. My modest
claim above is that a plausible development of Rawls’ primary goods, combined with his
principles of justice, allows us to respond to capability differences in reasonable and rec-
ognizable ways.

* See Rawls, “Social Unity,” pp. 168-69.
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derive their moral importance from their relationship to the political ideal
of citizens as free and equal moral agents with certain basic powers. The
primary goods are not defended on the grounds that they approximate a
dimension of basic moral value (like positive freedom or capability).
Rather, they are defended because of their connection to the limited politi-
cal ideal of a free and equal citizen.’® It is especially important for
justification here that the same underlying political notions, such as that
citizens are “free” and “equal,” unify our account of how to distribute
both liberties and economic goods.**

3. EQUAL OPPORTUNITY FOR WELFARE

I want to turn my attention to the other line of criticism of primary goods.
Here too the primary goods are being accused of being insensitive to a
type of variability among people, in particular variability among the pref-
erences people have. For example, some people may have more expensive
tastes than others and so be less efficient converters of primary goods into
satisfaction or welfare. For the same assignment of primary goods, such
people will be less well off than people with more modest tastes (or val-
ues).

In response to this line of objection to the primary goods, Rawls has
suggested that individuals “be held responsible” for their ends, whereas
society is responsible for providing the just framework of all-purpose
means within which individuals can pursue their conceptions of the
good.** Dworkin argues for a similar point in his discussion of the case of
Louis, who has been given resources sufficient to yield him equal enjoy-
ment to others.’’ Louis now imagines cultivating a more expensive set of
tastes. Louis should know that if he cultivates these tastes, and then is
compensated because his enjoyment drops, his compensation will come at
the cost of lower enjoyment for others. Choosing this outcome, Dworkin
urges, would be unfair of Louis, and he would not deserve compensation
under these conditions. Now Rawls never offers an argument similar to

3 Cf. Rawls, “Priority of Right,” p. 259. I believe Sen misunderstands Rawls’ point here.
Sen argues that no appeal to a comprehensive moral ideal is involved in his use of capabil-
ities because individuals who differ in their conceptions of the good might still think one
set of capabilities preferable to another (cf. “Means versus Freedoms,” 117-21). But that
might be true and Rawls still be correct. Rawls’ point is that there is no general or com-
prehensive moral interest in positive freedom or capability, from the perspective of this
construction in political philosophy; there is only an interest in the capabilities of citizens
and what it takes to keep them functioning normally as citizens.

3* Cf. Joshua Cohen, “Democratic Equality,” Ethics 99 (July 1989): 727-51.

Rawls, “Social Unity,” pp. 170ff.

3> Dworkin, “Equality of Welfare,” pp. 229 ff.

EQUALITY OF WHAT? 28§



this one; he makes no such appeal to an intuitive notion of fairness or
desert. Nor is it clear that when Rawls says we should “hold people
responsible” for their tastes, he is assuming that people actually chose to
have the preferences they have and that they can always, at least over time
and with some cost or effort, revise them.

The line of objection to the primary goods we are now considering,
however, does make the issue of choice of preferences or control over
preferences central to egalitarian concerns. Arneson and Cohen, as I
noted earlier, have both argued for accounts that make choice central and
explicit (they “foreground” choice, as Cohen puts it).”* The suggestion
that emerges is this: our egalitarian concerns do not require that we be
compensated for being worse off than others when it is our chosen prefer-
ences (tastes or values) that make us worse off. We are considered to have
chosen a value with which we were raised if we would not be willing to
renounce it. For example, if I did not choose to be raised in a religion that
makes me feel guilty about sex, but I nevertheless would not choose to
have been raised in some other way, then I am in effect affirming the val-
ues that lead me to feel guilty, and I should not be compensated as a result
of egalitarian concerns for my well-being.

Choice here is central. If I am made worse off because gambles I have
made have turned out badly, that is, I have had poor option luck, then
egalitarian concerns are not triggered. If I fare worse than others because
of matters outside my control, then I am a victim of poor brute luck, and
egalitarian concerns are appropriately brought to bear.?’ If this claim is
right — and I will return to challenge it shortly — then Rawls’ suggestion
that we should “hold people responsible for their ends” seems in need of
qualification, for now people did not choose, and so should not really be
responsible, for all their preferences.*®

** Cohen, “Currency of Egalitarian Justice,” p. 922, 933.
» The distinction between these kinds of luck is made in Dworkin, “Equality of
Resources,” p. 293; cf. Cohen, “Currency of Egalitarian Justice,” p. 908.

% Arneson suggests we restate Rawls claim so: “To whatever extent it is reasonable to hold
individuals personally responsible for their preferences, to that extent adjusting an indi-
vidual’s distributive shares according to how expensive his preferences are to satisfy is
unfair” (“Primary Goods Reconsidered,” p. 10). He then argues that this modified pro-
posal actually conflicts with the operation of the Difference Principle, since some people
(e.g., a Bohemian artist who had the talents and education to be a prosperous business
man) might end up among the worst-off in lifetime expectations as a result of their own
choices. If actual choice is “foregrounded” or made central in the way proposed here,
then it may not be fair that the Difference Principle makes the undeserving poor as well
off as possible; it should only help those who are poor through no fault of their own. I will
later suggest why Rawls should not make actual choice central in this way, which implies
that Rawls should not accept Arneson’s modification.
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If we think that the moral principle underlying our egalitarian concerns
is simply that we have legitimate claims on others whenever we are worse
off then them through no fault of our own, then it might be possible to
capture that intuition with a version of a welfare-based theory. Arneson
argues that this principle is accommodated if we make the target of egali-
tarian concerns equal opportunity for welfare, where welfare means
only preference satisfaction. Equal opportunity for welfare obtains when
each person faces “an array of options that is equivalent to every other
person’s in terms of the prospects for preference satisfaction it offers.”*’
We should picture this in the following way. Imagine that we represent a
person’s life as a decision tree in which all possible life histories are repre-
sented. Equal opportunity for welfare obtains if the best path on each per-
son’s life-tree ex ante has the same expected payoff in preference satisfac-
tion. Branches in the tree represent all possible choices, including choices
about which preferences to act on or to develop.’®

The fact that equal opportunity for welfare (or Cohen’s “equal access
to advantage”) allows us to make explicit the choice of preferences does
not mean it is responsive to Rawls’ objections to using satisfaction as a
measure of well being for purposes of justice. (This defense of a welfare
based account seems more responsive to Dworkin’s arguments, which I
am not primarily concerned with here.) Rawls’ objections to such overall
measures of satisfaction weigh against its use in equality of opportunity
for welfare as well. To decide, for example, that expected preference satis-
faction is equal on at least one path on each life-tree, we must make at
least ordinal or co-ordinal comparisons. That would commit us to there
being some social utility function that would let us compare the level of
satisfaction each person enjoys on the relevant path. Such a utility func-
tion would commit each of us, Rawls argues, to accepting its rankings of
our overall satisfaction relative to every other person. But such a function
constitutes a “shared highest-order preference function.”*” On the basis
of such a function, it would be “rational for them to adjust and revise their
final ends and desires, and to modify their traits of character and to
reshape their realized abilities, so as to achieve a total personal situation

37" Arneson,“Equal Opportunity for Welfare,” p. 87.

¥ Arneson qualifies this by insisting that persons face effectively equivalent options, cor-
recting for inequalities in negotiating abilities for which people are not responsible and
that do not balance out (“Equal Opportunity for Welfare,” p. 88. 1 am not sure how he
wants to accommodate the preferences one happens to have at the root end of the tree,
presumably the age of maturity. But it is not the details of Arneson’s construction that
worry me above (though anyone might be worried about the information burden this pic-
ture carries with it!).

* Rawls, “Social Unity,” pp. 176-79.
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ranked higher in the ordering” defined by the function. Rawls main argu-
ment is that this shared highest-order preference function is “plainly
incompatible with the conception of a well-ordered society in justice as
fairness,” in which citizen’s conceptions of the good are “not only said to
be opposed but to be incommensurable.” We start, in other words, with
the fact of pluralism. Conceptions of the good “are incommensurable
because their final ends and aspirations are so diverse, their specific con-
tent so different, that no common basis for judgment can be found.”*°
Indeed, Rawls remarks about “holding people responsible for their ends”
is raised in the context of defending the primary goods against the charge
of inflexibility in the face of varied preferences; it is not itself offered as an
argument against a welfare-based account.

I want to pursue a different kind of objection from Rawls’ to the equal
opportunity for welfare (or equal access to advantage) account. I do not
believe that the account captures our egalitarian concerns; indeed, an
account based on primary goods, extended to include appropriate health
care, seems perfectly adequate. I will argue that unchosen preferences that
make us worse off than others do not (generally) arouse egalitarian con-
cerns unless they can be assimilated to the cases of psychological disabil-
ity, that is, to a departure from normal functioning. In that case, they will
merit some form of treatment, but not necessarily other forms of compen-
sation. This does not seem to be what would be implied by an equal
opportunity for welfare account.

Suppose John’s mother raised him on Mrs. Morgan’s Fish Sticks and
that as a result he cannot stand the taste of fish.*” He becomes interested
in the quality of his diet and otherwise quite adventuresome in his eating.
Nevertheless, he feels deprived that he is denied access to the broad range
of food pleasures that would come from eating and enjoying seafood. He
feels ill, however, at the very thought of eating fish. We might even sup-
pose this aversion makes him feel he should not pursue a career as a res-
taurant critic. If his opportunity for welfare falls below that of others
because of this aversion, does he have a legitimate egalitarian claim for
compensation?

Suppose Jane’s mother raised her to believe that a mother’s duty is to
stay home with her children and that no woman should pursue a career
during her childrearing years. Jane no longer believes that, has had a good
career, and now faces the choice about what to do about childrearing. But
she feels so guilty at the thought of pursuing her career that she ends up

# Rawls, “Social Unity,” pp. 179-80.
# The example is adapted from Richard Brandt, A Theory of the Good and the Right
(Oxford: Oxford University Press, 1979), p. 120.
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staying home with her children. Not only does this mean she is deeply dis-
appointed about her sacrifice of career, but she resents the burden placed
on her by her children (and her mother). Since this is fantasy, let us also
suppose her husband would rather she bring home the bacon than cook it,
but he cannot change her mind. Should she be compensated because her
opportunity for welfare (or advantage) is less than others?

I think we should do something to help John or Jane only if their situ-
ations really reflect some underlying departure from normal functioning.
Ordinarily, we expect that someone who does not like fish copes with his
unwanted preference by pursuing his other tastes. There’s enough else
that he likes that we expect him to adapt to his preferences, whatever their
etiology. If John was a compulsive or phobic personality, and the aversion
to fish were symptomatic of a more generalized inability to accommodate
to his preferences, or to reform and revise them over time, then I would be
inclined to offer him some form of therapy for the underlying disorder. If,
however, he then said that he really did not want the therapy, but pre-
ferred to “cash it in” for a week skiing in Vail, then I would refuse him the
alternative. I am not interested in moving him to the point where his
opportunity for welfare is equal to others; I am only interested in making
sure that he has the mental capability to form and revise his conception of
the good in a normal fashion. Beyond that, I hold him responsible for his
preferences.

My response to Jane is similar. If she suffers from a more generalized
incapacity to form and revise her ends over time, perhaps as the result of
some unresolved problems in her relationship with her mother, then I
would want her to have access to the appropriate form of therapy or
group support. I would not, however, be willing to substitute other forms
of compensation aimed at moving her back to equal opportunity for wel-
fare. What does the work here is the belief that there is some underlying
handicapping condition.

In considering similar sorts of cases, Dworkin also suggests that com-
pensation is due only if we have a case of a “handicapping taste,” because
handicaps count as resource deficiencies on Dworkin’s view.** Cohen
suggests that the heart of Dworkin’s claim is the idea that the individual is
“alienated” from the taste, that it is no longer something the individual
identifies with.*’ By itself, Cohen urges, this is an inadequate account.
Some people may deserve compensation even if they are not reflective
enough to formulate the idea that they are alienated. In other cases, life-
hampering tastes are not ones the individual really wants to renounce.

+* Dworkin, “Equality of Resources,” p. 302.
# Cohen, “Currency of Egalitarian Justice,” p. 926.
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Rather, the individual really just feels unlucky in having such a taste, say
because it turns out to be an expensive one. Ultimately, Cohen suggests
that identification and disidentification with a taste matter “only if and
insofar as they indicate presence and absence of choice.”*

I think Cohen misses the mark. It is not actual choice that matters, but
the underlying capacity for forming and revising one’s ends that is atissue.
If we have independent reasons to believe that a preference, whether cho-
sen or not, whether identified with or not, cannot be eliminated and is
handicapping because of a broader, underlying handicapping condition,
then we have reasons to make certain resources available as compensa-
tion. It is not the unchosen taste, or the fact that the taste is unchosen, that
gives rise to the claim on us. Rather, it is the underlying mental or emo-
tional disability, and the taste, chosen or not, is but a symptom.

My unwillingness to consider converting treatment into other forms of
compensation confirms this analysis of the basis for the reaction. It also
confirms the view that we are not being motivated by an egalitarian ideal
of equal opportunity for welfare or advantage. The structure of our egali-
tarian concerns does not seem to correspond to a concern for equal oppor-
tunity for overall satisfaction. Lack of well-being in some categories
counts for a lot; it matters what the source of the shortfall from opportu-
nity for welfare is, not just that there is a shortfall.*’ (A methodological
aside: In saying that I (or we) do not respond to cases in ways that the
equal opportunity for welfare or advantage views would endorse, I have
not thereby shown those views morally unjustifiable; I have only shown
that they do not cohere with at least some of my (our) considered judg-
ments about what is morally required. I return in the next section to com-
ment briefly on what kind of evidence we get for or against Rawls’ view
from such correspondence (or lack of it) with this broad range of egalitar-
ian concerns, given that Rawls’ is a theory of justice for basic institutions.)

In his discussion of Dworkin’s distinction between preferences and
resources, Cohen argues that Dworkin fails to place choice in as central
position as it belongs. The cut between considerations that give rise to
issues of redistribution is not the cut between preferences and resources,
as Dworkin would have it, but between choice and mere luck.* Where
we have lost chances to gain welfare or advantage as a result of brute luck,
and not through any choices of our own, then we have a claim of justice on
others. For example, if someone’s opportunity for welfare is less than oth-

4 Cohen, “Currency of Egalitarian Justice,” p. 927.

4 See T. M. Scanlon, “Preference and Urgency,” Journal of Philosophy 72 (1975):
655-69; also see Daniels, Just Health Care, Chapter 2.

4 Cf. Cohen, “Currency of Egalitarian Justice,” p. 933.
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ers as a result of unchosen and unreaffirmed religious preferences incul-
cated in childhood, both Arneson and Cohen believe compensation may
be owed. John’s aversion to fish and Jane’s guilt about the conflict of
career and children are other examples in which compensation would be
owed, according to the equal opportunity for welfare account. This posi-
tion is clearly different from Rawls’ insistence that we “hold people
responsible for their ends,” whether or not actual choice underlies a par-
ticular preference or not. Earlier I defended Rawls’ position by offering a
different account of how our intuitions work in these cases. Now [ want to
offer a reason for thinking that Rawls’ suggestion has moral justification,
beyond merely appealing to this evidence from judgments about exam-
ples.

The interest we have in pursuing our conceptions of the good often
requires that we be given considerable liberty to raise our children as we
see fit. There are clear costs to this fact: many children will be able to
establish command over their own plans of life with considerable
difficulty and at some cost. But if we think it is a concern of justice to inter-
vene in each person’s life to rectify unequal opportunities for welfare or
advantage wherever preferences were not actually chosen, then we must
think it is really a task of justice to restrict in many quite intrusive and
coercive ways the autonomy we grant people to pursue their plans of life,
including their autonomy in childrearing. To be sure, we all believe that
parents should not abuse their children or deny them certain fundamental
kinds of opportunity. But if we think parents have a responsibility to teach
their children to be virtuous and to convey to them what they think is
valuable, or at least to model those values for their children, then we can
expect children to grow up with some unchosen preferences. Holding
people responsible for their ends means that we are acting as if they can
exercise their underlying moral power to form and revise their concep-
tions of the good. We want to back away from “holding people responsi-
ble” only if we have reason to think the underlying capacity is compro-
mised, not if we think certain actual choices have not been made. To be
committed to rectifying all failures to make actual choices would mean we
are committed to compromising one of the central contexts in which the
underlying moral power or capacity is exercised, namely, in the autonomy
we grant people to raise their children as they see fit.*’

7 The point can be put in a different way, one that uses less of Rawls’ construction. We
might imagine that we have a number of “political values” which have to be balanced in
arriving at what justice requires, all things considered. Thus there is some importance to
holding people responsible for their ends — we certainly want to avoid the dissembling
that not doing so might involve. Similarly, we do not want people to be disadvantaged by
things not in their control. At the same time, we find value in autonomy, in people being
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From this perspective, it is reasonable not to make actual choice central
in the manner proposed by Cohen and Arneson, although we are inter-
ested in protecting the underlying capacity for choice, at least against cer-
tain departures from normal functioning.** These considerations show
that the moral practice I suggested we exhibit in our attitudes toward John
and Jane and in some of the other examples in the literature have more to
be said for them then that they merely happen to be what we do. “Holding
people responsible for their ends” will be what we do if we are to respect
the liberties it is appropriate to grant individuals in the pursuit of the plans
of life, including child rearing.

4. A CONCLUDING REMARK ON JUSTIFICATION

I have defended Rawls’ use of primary goods against two lines of criti-
cism, both of which claim the primary goods are inflexible and ignore rele-
vant differences in well-being. Although the initial statement of justice as
fairness involves the idealization that people function normally over the
whole course of their lives, the theory can be extended (in the legislative
stage) to accommodate the reality of disease and disability. My account of
health care needs shows their connection to the primary good of opportu-
nity. This extension of the theory captures much of what motivates Sen’s
criticism that justice is concerned with the distribution of capabilities and
not merely goods.

In response to the other line of criticism, that our egalitarian concerns
require that people be aided whenever their unchosen preferences make
them worse off in opportunity for satisfaction than others, I claimed that
our egalitarian concerns have a different structure. We are concerned
about cases like these only when there is an underlying disability or dys-
function that makes us unable to form and revise our plans of life in a nor-
mal fashion. Further, we may “hold people responsible” for their ends
without being committed to examining which ones were actually chosen;
we need only be assured people can function normally for them to be held
responsible. In effect, I have argued that an account of justice that appeals
to primary goods matches our considered judgments about how to
respond to certain sources of variability in well being, at least for purposes

able to pursue a life plan that includes the moral education of their children. When we
balance all these values, we might well think that, all things considered, justice does not
require us to compensate people for all their unchosen preferences: holding people
responsible for their ends may prove more important. Though we have compromised
with our egalitarian concern not to want people disadvantaged through no fault of their
own, we are not here compromising with what justice requires: it requires the compro-
mise. This point has a bearing on the comments in Section 4 as well.

Cohen would certainly agree with wanting to protect this underlying capacity, whatever
else our disagreement.

48
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of justice. Neither line of criticism thus gives us adequate reason for aban-
doning a theory of justice that uses primary social goods as its measure of
well-being.

I want to conclude with a brief comment on an important epistemologi-
cal issue related to this defense of primary goods. Consider the question
that began this paper, What is the ultimate target of our egalitarian con-
cerns? I said I would not answer it directly, and I have not, despite my
defense of primary goods. I have not answered it directly because it pre-
supposes that all of our egalitarian concerns have one target, and I am
skeptical that they are all of a kind. I am not sure they are uniform in the
sense implied by the question. When I am concerned about responding to
the needs and preferences of my children, or of my friends, or of my col-
leagues in the department I chair, it is not clear to me that my egalitarian
concerns are all cut from one uniform moral fabric, and the suspicion that
it is not grows stronger when I compare my egalitarian concerns in these
contexts with my concerns in wider, public arenas. This skepticism about
the uniformity of egalitarian concerns, which I believe I share with Rawls,
stands in contrast with the perspective that underlies the positions taken
by Sen, Arneson, and Cohen (despite their defenses of different targets).
They argue as if one target — capabilities, or equal opportunity for wel-
fare or advantage — comprehensively captures our egalitarian concerns.

Whether or not there is such uniformity affects how we should react to
the egalitarian concerns evidenced in certain cases. Suppose that we some-
times do take deficits in opportunity for welfare into account when we
think about examples of individuals who suffer from unchosen and
unwanted preferences. (My argument in Section 3 responded only to cer-
tain examples and could not rule out this possibility.) Perhaps we do this
with people we know very well, such as friends or family. Maybe we do
this when we understand — or perhaps share — in some detail their con-
ception of the good and when we have fairly reliable knowledge of what s
responsible for their dissatisfaction in life, and perhaps where we feel
some special responsibility to help them because of our special relation-
ship to them. Would such responses show that a theory of justice govern-
ing basic social institutions must respond to the same egalitarian concerns
and have the same target? Is my concern for the relative well-being of oth-
ers in these instances of a piece with the concerns I might express about
how society as a whole should react to inequalities in relative well being
for citizens?

Such examples by themselves do not show that there is an unified target
underlying our concerns for the relative well-being of others. Nor would
they show that our concerns in the public domain were just “approxima-
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tions” to what interested us in private settings, for example, that it was
“only” for administrative reasons that we “compromised” our concerns
in the public domain. What should be of moral relevance in the public
domain may not be what is of relevance in private domains. What we
count as just for basic social institutions may not merely be a necessary
departure from what egalitarian concerns “in theory” or “ideally”
require. It is an unargued for assumption underlying the question, Equal-
ity of what? that there is but one target in all contexts, a target revealed by
a uniformity in our firm, considered moral judgments about all contexts
in which we are concerned about relative well-being.

This point has epistemological or justificatory implications: it is not
clear what kinds of counter-examples to count as evidence in the debate
about the target of equality. My showing that for purposes of justice we
are not and should not be concerned about making choice as central as
Cohen would have it does not show that it is an inappropriate focus for
egalitarian concerns in other contexts. By the same token, positive evi-
dence that in some individualized contexts we are concerned with actual
choices and their impact on opportunity for welfare would not show that
this is the target for theories of justice for basic social institutions. Only if
we already believed in the uniformity of our egalitarian concerns would
examples in one context count as counter-examples to claims about the
target in another kind of context. Without the belief in uniformity, we
may only have evidence about how to divide our egalitarian concerns into
different domains with different targets.

Rawls’ claim that principles of justice apply to basic institutions and
not to private exchanges opens the door to rejecting the uniformity of
egalitarian concerns.*’ His more recent elaboration of the claim that jus-
tice as fairness is a political conception of justice brings a different set of
arguments to bear on the question of uniformity. It will be helpful to para-
phrase Rawls’ view, since it is an explicit attempt to argue against the uni-
formity thesis.*

Any political conception of justice must accept certain “general facts”
of political sociology. These include the following: there is a diversity of
comprehensive religious, philosophical and moral doctrines (the fact of
pluralism); only oppressive use of state power could maintain common
affirmation of a comprehensive doctrine; a stable democratic regime
requires widespread, free support by a substantial majority; and, the

* Rawls’ replies to Nozick on this issue elaborate the early form of this argument; cf.
Rawls, “The Basic Structure as Subject,” American Philosophical Quarterly 14 (1977):
159-65; Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974).

5 This summary is based on Rawls, “The Domain of the Political and Overlapping Consen-
sus,” New York University Law Review 64 (May 1989): 234-35; 240ff.

294 NORMAN DANIELS



political culture of stable democracies normally contains fundamental
intuitive ideas that can serve as the basis for a political conception of jus-
tice. A political conception of justice has three main features. First,
although it is a moral conception, it is developed and applied only to a
specific subject, the basic institutions of a democratic regime. Second,
people accept the political conception on the basis of accepting certain
fundamental, intuitive ideas present in the political culture. One such fun-
damental idea is that society is a fair system of social cooperation over
time, across generations; another is that citizens are free and equal per-
sons capable of cooperating over a full life. Third, accepting the political
conception does not presuppose accepting a comprehensive moral doc-
trine; nor is the political conception a “compromise” tailored to fit the
range of comprehensive doctrines present in the society. Nevertheless,
supporters of divergent comprehensive doctrines can achieve an
“overlapping consensus” on an appropriate political conception.’”

Rawls defends a particular type of political conception of justice: jus-
tice as fairness is an example of a political constructivist theory. It does
not presuppose that there is any prior moral order that a theory of justice
purports to correspond to or represent. Rather, principles of justice as the
product of a procedure that represents reasonable constraints on how
rational agents should reason practically about the terms of social cooper-
ation. The outcome of such a procedure might clearly lead to discontinu-
ity between the target of egalitarian concerns in the sphere of justice and
the egalitarian concerns that may be present elsewhere in our (diverse)
moral doctrines.

A political conception of justice need not be constructivist, however.
We might imagine an alternative political conception that involved an
attempt to construct a political conception by “balancing” the political
“values” implied by the fundamental intuitive ideas present in the demo-
cratic culture. When the appropriate balancing is accomplished, it might
be thought we had captured the moral truth appropriate to this domain.
Nor should we think that the balance is but a compromise with what is
“ideally” egalitarian: the balancing picks out what is just in the political
sphere. Still, the target of egalitarian concerns expressed in this balance of
political values may not be continuous with the target of egalitarian con-
cerns outside the political sphere. Uniformity fails here too. This means
that the points I have been making about the assumption of uniformity are
independent of the debate between intuitionists and moral or political
constructivists.

' We get what might be called “moral epistemology politicized”; Rawls discusses what
objectivity means for moral and political constructivism in “Political Constructivism and
Public Justification” (unpublished ms., 1988).
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My intention here is not to defend Rawls’ view that we must seek politi-
cal conceptions of justice.’* Rather, I have tried to make explicit how
such a view bears on the uniformity thesis that seems to underlie the ques-
tion, What is the target of our egalitarian concerns? Since uniformity is
not established, we are unsure how to construe the evidence from certain
kinds of examples that explore our moral intuitions.

One way to understand either Sen’s view or the Arneson-Cohen view is
as part of a “comprehensive” moral view. If that is true, then the fact that
elements of that view do not not fit with Rawls’ account will not necessar-
ily count against Rawls’ view. Rawls’ view is not tested by matching it to
some such comprehensive moral view. The test is whether those who hold
these other moral doctrines can support the project of using the funda-
mental ideas Rawls’ singles out to construct a theory of fair cooperation,
despite their disagreements about other issues. They do not even have to
accept the fundamental ideas for exactly the same reasons. I will not ven-
ture a guess whether or not there is such an “overlapping consensus”
among these theorists. I suspect from the style of argument underlying
each line of criticism that there is little sympathy with Rawls’ notion of a
political conception of justice or, in particular, with his political construc-
tivism. I suspect that proponents of each line would think there is not
enough of a basis for objectivity in justification if we politicize it in this
way. That is not an issue I can address here.

5* Tstill have reservations about the relationship and boundaries between justifications that
are moral and those that are political.
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